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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

CELIA BURNETT,

Plaintiff, MEMORANDUM DECISION AND

ORDER DENYING PLAINTIFF’S

MOTION FOR AMENDMENT TO

JUDGMENT UNDER RULE 59(e)

vs.

JO ANNE B. BARNHART, Commissioner of

Social Security,

Case No. 1:04-CV-161 TS

Defendant.

This matter is before the Court on Plaintiff’s Motion for Amendment to Judgment Under

Rule 59(e),  filed April 25, 2006.  Defendant filed her response May 9, 2006,  and Plaintiff’s1 2

reply was filed on May 22, 2006.    Having reviewed the file, the pleadings and being otherwise3

fully informed, the Court will deny Plaintiff’s Motion, as set forth more fully below.
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DISCUSSION

Plaintiff brings her Motion under Fed. R. Civ. P. 59(e), and the Court notes that it is

timely filed.  Rule 59(e) provides a manner in which to alter or amend a judgment.  However,

Plaintiff is requesting that she be allowed to brief the case, and argues that her previous failure to

do so was the result of inadvertence on her counsel’s part.  This Court believes that the substance

of Plaintiff’s Motion more accurately lends itself to one brought pursuant to Fed. R. Civ. P.

60(b), which provides that a party may be relieved from a final judgment in certain

circumstances, including inadvertence and excusable neglect.  Therefore, the Court construes

Plaintiff’s Motion as one brought pursuant to Rule 60(b).

Under either rule or standard, the Court finds Plaintiff’s Motion to be without merit.  As

was detailed in the Court’s April 11, 2006 Memorandum Decision and Order Granting

Defendant’s Motion to Dismiss,  Plaintiff filed this case in November of 2004.  After a4

scheduling order was entered, there were seven additional extensions granted over a six-month

period.  However, no substantive pleading was ever filed by Plaintiff.  Defendant filed a Motion

to Dismiss on December 5, 2005, to which no response was ever filed by Plaintiff.  The Court

waited over four months and, on April 11, 2006, the Court granted the Motion to Dismiss,

pursuant to DUCivR 7-1(d) and Fed. R. Civ. P. 41(b) for failure to prosecute.  The instant motion

followed.

The fact that Plaintiff repeatedly filed for extensions of time demonstrates that she was

aware of her deadlines.  Plaintiff’s counsel’s arguments that a member of his staff was ill for an
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extended period, or that his client is arguably disabled, do not relieve counsel of his own

responsibility to adequately prosecute this case, to respond to scheduling orders of the court, or to

respond to motions by the opposing party.  In fact, it could be argued that those factors set forth

as excuses for relief in this case actually imposed upon Mr. Borsos an increased duty to ensure

that this case was adequately litigated.  

Plaintiff’s counsel cannot shift responsibility by blaming his own staff for his failure to

prosecute this case.  Although Mr. Borsos argues that he was awaiting materials from his

assistant, and that she had the transcript, he has offered no explanation for why he failed to

respond at all to Defendant’s Motion to Dismiss, which did not require any of the materials he

was supposedly awaiting.

The Court is simply unpersuaded that, in the approximately 18-month life-span of this

case prior to dismissal, there was no opportunity for Plaintiff’s counsel to comply with his

obligations to his client and to the Court.

The Court also notes that Mr. Borsos has apparently had a history of similar problems of

failing to adequately respond, and he has received financial sanctions from other judges in this

Court.  Such sanctions have not resulted in the desired effect – bringing Mr. Borsos into

compliance with Court rule.  While the Court will not impose an additional sanction against Mr.

Borsos in this case, the Court’s Order of dismissal will stand.  

Plaintiff has failed to meet her burden of persuading this Court – under either Rule 59(e)

or 60(b) – that she is entitled to relief from the judgment entered.  The utter failure of filing any
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substantive response in this case over an 18-month period was not the result of mistake or

excusable neglect, and the Court finds no other grounds which would merit such relief.

CONCLUSION

Based upon the above, it is hereby

ORDERED that Plaintiff’s Motion for Amendment to Judgment Under Rule 59(e), and

construed as brought pursuant to Rule 60(b), is DENIED.  The Court’s prior Order will not be 

amended or set aside, and this case is closed.

SO ORDERED.

DATED  September 15, 2006.

BY THE COURT:

___________________________________

TED STEWART

United States District Judge

















 

 

IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH 

NORTHERN DIVISION 

 
PHILLIP M. ADAMS & ASSOCIATES, L.L.C., a 
Utah Limited Liability Company, 

 

  Plaintiff, 

 

 vs. 

 

DELL, INC., FUJITSU LIMITED,  
FUJITSU COMPUTER SYSTEMS CORP., 
INTERNATIONAL BUSINESS MACHINES 
CORP., LENOVO GROUP LTD.,  
MPC COMPUTERS, LLC, AND  
SONY ELECTRONICS INC., 

 

  Defendants. 
 

  

MEMORANDUM DECISION AND 

ORDER  

GRANTING IN PART PLAINTIFF’S 

MOTION TO COMPEL COMPLETE 

ANSWERS TO INTERROGATORY 

NO. 14, AND FOR A FINDING THAT 

RULE 33(d) DOES NOT APPLY  

AND  

GRANTING IN PART 

DEFENDANTS’ MOTION TO 

COMPEL INTERROGATORY 

RESPONSES 

 

Civil No. 1:05-CV-64 TS 

District Judge Ted Stewart 

Magistrate Judge David Nuffer 

 

Plaintiff Phillip M. Adams & Associates, L.L.C. (Adams) alleges the Defendants, some 

of the largest manufacturers of computers, have infringed on three of its patents related to errors 

in floppy disk controllers.
1
  Adams alleges the infringement occurs in many specified models of 

Defendants’ computers.
2
   

In the early stages of the case, disputes have arisen as to the gathering of preliminary 

information.  Adams wants to know the field of play – which of Defendants’ many computer 

                                                 
1 Amended Complaint at 2, docket no. 6, filed May 31, 2005. 
2 Id. at 8. 



 

models may have infringing components – while Defendants want Adams to reveal the evidence 

Adams now has of infringement.   

Plaintiff’s Motion to Compel 

Plaintiff Adams moved to compel
3
 all Defendants to answer its Interrogatory No. 14,

4
 

seeking information on their product sales.  Adams withdrew the motion, first as to Lenovo and 

MPC,
5
 and then as to Fujitsu, saying they have complied with Plaintiff’s request.

6
  IBM 

eventually answered most of Adams' Interrogatory No. 14 on July 21.
7
  “Dell has provided the 

                                                 
3 Docket no. 123, filed July 6, 2006. 
4  INTERROGATORY NO. 14 

Please (a) identify all of the products that you import, make, use, sell or offer for sale and that 

include a Floppy Disk Control (FDC); (b) identify all of the products that you import, make, use, 

sell or offer for sale and that include a Super I/O (SIO) device; (c) identify all of the products that 

you import, make, use, sell or offer for sale and that include a Bridge Chip with an integrated 

Super I/O (SIO) device; (d) identify the FDCs used in the products identified in part (a) above; (e) 

identify the manufacturers of those FDCs; (f) identify the SIOs used in the products identified in 

part (b) above; (g) identify the manufacturers of those SIOs; (h) identify the Bridge Chips used in 

the products identified in part (c) above; and (i) identify the manufacturers of those Bridge Chips. 

State the number of each product identified in part (a) above that you have imported, made, used, 

sold or offered for sale. State the number of each product identified in part (b) above that you have 

imported, made, used, sold or offered for sale. State the number of each product identified in part 

(c) above that you have imported, made, used, sold or offered for sale.   

The Interrogatory is reproduced in full in Plaintiff’s Memorandum in Support of Motion to Compel 

Complete Answers to Interrogatory No. 14, and for a Finding that Rule 33(d) Does Not Apply (Adams’ 

Supporting Memorandum 124) at 2, docket no. 124, filed July 6, 2006.  The actual interrogatories to 

Defendants are attached as Exhibits C-F to Memorandum 124. 
5 Notice of Withdrawal of Adams’ Motion to Compel as to Lenovo and MPC but Not the Other Defendants, docket 

no. 138, filed July 25, 2006. 
6 Notice of Withdrawal of Adams’ Motion to Compel as to Fujitsu Limited and Fujitsu Computer Systems Corp. but 

Not the Other Defendants, docket no. 142, filed August 1, 2006. 
7 Adams' Reply to IBM's Opposition to Adams' Motion to Compel Complete Answers to Interrogatory No. 14, and 

for a Finding that Rule 33(d) Does Not Apply (Adams’ Reply Memorandum 143) at 2, docket no. 143, filed August 

2, 2006.  IBM's Opposition to Adams' Motion to Compel Complete Answers to Interrogatory No. 14, and for a 

Finding that Rule 33(d) Does Not Apply (IBM’s Opposition Memorandum 136) at 2-6, docket no. 136, filed July 

24, 2006. 
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technical information requested in Interrogatory No. 14 in the form requested by Adams,”
8
 but 

like IBM has withheld some information. 

Some defendants objected to providing information beyond the limited list of accused 

products Adams identified in the Amended Complaint, but later recognized that Adams is 

entitled to take discovery of the scope of the alleged infringement and is not required to identify 

each model of infringing computer before filing suit.
9
   

Some Defendants object that the industry-standard terminology of this interrogatory is 

vague or ambiguous.  The satisfactory answers of many industry-leader Defendants disprove this 

objection.   

Some Defendants attempted to invoke Fed. R. Civ. P. 33(d) rather than provide narrative 

answers or tabular answers.  That rule permits a party to forego a narrative interrogatory answer 

if the answer may be derived or ascertained from business records and if the burden of deriving 

or ascertaining the answer is substantially the same for both parties.  All responding parties have 

now provided tabular, summary information. 

Pending Objections 

IBM and Dell also objected to the interrogatory insofar as it requested damages 

information.  Under the court’s scheduling order
10

 (entered on stipulation
11

), damages 

discovery is deferred until after liability discovery.  Plaintiff’s Interrogatory No. 14 asks for 

                                                 
8 Dell’s Memorandum in Opposition to Adams' Motion to Compel Complete Answers to Interrogatory No. 14, and 

for a Finding that Rule 33(d) Does Not Apply (Dell’s Opposition Memorandum 141) at 3, docket no. 141, filed 

August 1, 2006. 
9 See authorities cited in Adams’ Supporting Memorandum 124, at 4. 
10 Docket no. 112, filed June 5, 2006. 
11 Docket no. 108 at 7, filed May 22, 2006. 
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“the number of each product identified . . . above that you have imported, made, used, sold 

or offered for sale.”  IBM and Dell claim this is damages information.
12

But Adams points out sales numbers are hardly a start on damages discovery.  “If 

Adams were seeking pure damages discovery, Adams would ask for much more 

information, including profits, costs, licensing rates and pricing information.”
13

  The raw 

sales numbers have legitimate uses at this early stage, including winnowing out minor third 

party suppliers to focus the litigation;
14

 potential rebuttal of an obviousness assertion;
15

 and 

to facilitate settlement.
16

  IBM and Dell should answer this part of the Interrogatory.   

Defendants’ Motion to Compel 

Defendants have moved to compel Adams to respond to Defendants’ interrogatories 

which request information regarding the basis for Adams’ claims of infringement.
17

  While each 

Defendant’s interrogatories may vary, they are similar to those propounded by Fujitsu: 

Identify each product of Fujitsu that you contend infringes the Adams Patents, and for 
each product provide (1) its identity by model number or trade name, (2) the identity (by 
manufacturer, number, and version designation) of each component that you contend 
infringes the Adams patents, including but not limited to FDC chips and Super I/O chips, 
and (3) an explanation of when and how the alleged infringement of each product and/or 
each component came to your attention. 
and 
Identify each claim of the Adams Patents that Adams asserts is infringed by Fujitsu, and 
for each such claim provide a claim chart that identifies on an element by element basis 
any allegedly infringing structure of and allegedly infringing steps performed by each 
Fujitsu product identified in your answer to Interrogatory No. 1, and state whether the 
alleged infringement is literal or under the doctrine of equivalents.

18

 

                                                 
12 Dell’s Opposition Memorandum 141, at 2-3, 8-9; IBM’s Opposition Memorandum 136, at 6-8. 
13 Adams’ Reply Memorandum 143, at 2. 
14

Id. at 2. 
15 Id. at 2-4. 
16 Id. at 4. 
17 Defendants’ Motion to Compel Interrogatory Responses, docket no. 130, filed July 21, 2006. 
18 Memorandum in Support of Motion to Compel Interrogatory Responses (Defendants’ Supporting Memorandum 

131) at iv, docket no. 131, filed July 21, 2006. 
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Adams objects that the interrogatories are “premature,” stating that Adams will not 

respond until each Defendant produces “discovery regarding what products use the technology as 

well as technical information regarding those products.”
19

Defendants say “Adams should not be permitted to rely on discovery to formulate after-

the-fact infringement contentions that should have been formulated before filing this case.”
20

  

Defendants say they are looking for “Adams’ Rule 11 basis for its infringement allegations,”
21

 

“which a plaintiff must gather prior to filing a complaint.”
22

The “who goes first” discussion permeates the memoranda: 
 
Defendants: 
 

Adams recently served broad interrogatories seeking information regarding the 

allegedly infringing devices, and filed a motion to compel defendants to provide 

information regarding every single one of their products that contains an FDC — 

even those as to which Adams has articulated no infringement position, which 

include the vast majority of defendants’ products.
23

 

Thus, Adams is blatantly seeking to improperly use discovery to develop 
infringement contentions now — over a year after it filed the lawsuit — as to 
many of the products accused in the Amended Complaint that should have been 
investigated prior to filing this action. Adams should not be permitted to do so.

24

 

Adams: 
 

Adams does not assert that it should not answer these interrogatories, but it should 
answer them after defendants and their suppliers provide microcode and other 
information on their FDC chips and their computer products.

25

 

                                                 
19 Plaintiff's Response To Defendants Fujitsu Limited And Fujitsu Computer Systems' First Set Of Interrogatories at 

5, Exhibit H to Defendants’ Supporting Memorandum 131.  Similar response was made to discovery from other 

Defendants.  See Exhibits G, J, I, K and L to Defendants’ Supporting Memorandum 131. 
20 Defendants’ Supporting Memorandum 131, at 2.
21 Id. at iii. 
22 Id at v. 
23 Id. at 3 
24 Id. at 5. 
25 Adams’ Opposition to Defendants’ Motion to Compel Interrogatory Responses (Adams Opposition Memorandum 

144) at 4, docket no. 144, filed August 3, 2006. 
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Adams has requested that defendants provide discovery on which products use 
FDC chips as well as technical information from those products and chips. 
Defendants have not provided all the necessary information. This information is 
necessary for Adams to create complete and accurate claim charts.

26

The parties also “talk past” each other when discussing what is sought.  Adams thinks the 

Defendants want claim charts, which Adams says he cannot provide now.  “Adams cannot 

produce the claim charts or contentions that the defendants seek.”
27

Defendants say “this is not what Defendants seek. As explained in their Motion, at this 

point in the litigation, Defendants seek Adams’s infringement contentions only as to the accused 

devices identified by Adams in its pleadings.”
28

Adams has produced claim charts from a related case to the Defendants and says “[t]hose 

claim charts provide a clear picture of Adams’ allegations of infringement.  It does not require a 

great deal of imagination for the defendants to apply those claim charts to their products . . . .  

[T]he defendants in this case use the same type of chips [that Gateway used] in their 

computers.”
29

Defendants, however, are not as clear on this point.  They say “[f]ive of the Defendants 

(Dell, Lenovo, Sony, Fujitsu Limited, and Fujitsu Computer Systems) did not identify the 

Winbond Rev G chip [used by Gateway] anywhere in their responses. . . .  As to the remaining 

Defendants, most of the products specifically accused by Adams likewise do not contain the 

Winbond Rev G chip.30

                                                 
26 Id. at 8. 
27 Adams’ Opposition Memorandum 144, at 3. 
28 Reply 148, at 1. 
29 Adams’ Opposition Memorandum 144, at 4. 
30 Reply Memorandum in Support of Motion to Compel Interrogatory Responses (Defendants’ Reply Memorandum 

148) at 4-5, docket no. 148, filed August 17, 2006 (footnotes omitted). 
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 Defendants help the court understand what they seek by pointing to the practices of other 

districts.  “Several districts routinely require the disclosure of preliminary infringement 

contentions, including claim charts, soon after the case is filed.”
31

  District Judge Tena Campbell 

in this district also requires a party claiming infringement to serve a “Disclosure of Asserted 

Claims and Preliminary Infringement Contentions” separately, for each opposing party, not later 

than 10 days after the Initial Pretrial Conference.
32

  This must include: 

(a) Each claim of each patent in suit that is allegedly infringed by each opposing party; 
(b) Separately for each asserted claim, each accused apparatus, product, device, process, 
method, act, or other instrumentality (“Accused Instrumentality or Device”) of each 
opposing party of which the party is aware. This identification shall be as specific as 
possible.  Each product, device, and apparatus must be identified by name or model 
number, if known.  Each method or process must be identified by name, if known, or by 
any product, device, or apparatus which, when used, allegedly results in the practice of 
the claimed method or process; 
(c) A chart identifying specifically where each element of each asserted claim is found 
within each Accused Device, including for each element that such party contends is 
governed by 35 U.S.C. § 112(6), the identity of the structure(s), act(s), or material(s) in 
the Accused Device that performs the claimed function; 
(d) Whether each element of each asserted claim is claimed to be literally present or 
present under the doctrine of equivalents in the Accused Device; 
(e) For any patent that claims priority to an earlier application, the priority date to which 
each asserted claim allegedly is entitled; and 
(f) If a party claiming patent infringement wishes to preserve the right to rely, for any 
purpose, on the assertion that its own apparatus, product, device, process, method, act, or 
other instrumentality practices the claimed invention, the party must identify, separately 
for each asserted claim, each such apparatus, product, device, process, method, act, or 
other instrumentality that incorporates or reflects that particular claim. 
 

 Critical to this requirement is the qualification that the disclosure is of information “of 

which the party is aware,” “as specific as possible,” and that many details are only required “if 

known.”  This preliminary disclosure is not a claim chart.  It is a starting point.  Granted, the 

Gateway claim charts are very helpful, and may be an analogue, but at this point the Defendants 

are entitled to know what is known by Plaintiff about the Defendants’ allegedly infringing 

                                                 
31 Defendants’ Supporting Memorandum 131, at 7.
32 Exhibit X to Declaration of Parisa Jorjani in Support of Defendants’ Motion to Compel Interrogatory Responses, 

docket no. 132, filed July 21, 2006. 
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products.  As discovery develops the entire field of allegedly infringing products, the claim 

charts will eventually be required to tell the entire story from Plaintiff’s viewpoint.   

 

ORDER 

IT IS HEREBY ORDERED that Plaintiff’s Motion to Compel Complete Answers to 

Interrogatory No. 14, and for a Finding that Rule 33(d) Does Not Apply
33

 is GRANTED IN 

PART.  Dell and IBM shall provide the number of each product that they have identified in their 

tabular responses. 

IT IS FURTHER ORDERED that Defendants’ Motion to Compel Interrogatory 

Responses,
34

 is GRANTED IN PART in that Plaintiff shall within twenty days serve an answer 

to each Defendant’s interrogatories regarding its claims of infringement, with information now 

known by Adams. 

Dated this 15th day of September, 2006. 

 

 

 

______________________________ 

David Nuffer 

United States Magistrate Judge 

 

                                                 
33 Docket no. 123, filed July 6, 2006. 
34 Docket no. 130, filed July 21, 2006. 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

NORTHERN DIVISION

KATE MOLANO-YOUMAN,

Plaintiffs,

vs.

HARTFORD LIFE, et al.,

Defendants. 

ORDER

Case No.  1:05CV83DAK

On June 13, 2006, Defendant Hartford Life filed a motion for summary judgment seeking

to have this action dismissed.  Because Plaintiff failed to respond to the motion, Defendant filed

a reply with the court on August 9, 2006, asking this court to grant summary judgment.  As of

the date of this order, Plaintiff has not opposed Defendant’s motion for summary judgment.  

Being fully informed and for good cause appearing, IT IS HEREBY ORDERED that

Defendant Hartford Life’s motion for summary judgment is GRANTED.  The clerk of court is

ordered to enter judgment in favor of Defendant.  This case is closed, each party to bear her and

its own costs.  

DATED this 15th day of September, 2006.

BY THE COURT:

                                                                             

DALE A. KIMBALL

United States District Judge









IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Northern Division for the District of Utah

Lifetime Products, Inc., SCHEDULING ORDER AND 

ORDER VACATING HEARING

                               Plaintiff,       Case No. 1:06CV8DB 

      vs.  District Judge Dee Benson

Wok and Pan Ind and Banquet Inc,  Magistrate Judge

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for 10/11/06, at 9:00 a.m.  is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 11/0/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party



f. Maximum requests for production by any Party to any Party

 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 11/30/06

b. Last Day to File  Motion to Add Parties 11/30/06

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 9/7/07

b. Defendant 9/7/07

c. Counter Reports 10/5/07

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 7/20/07

            Expert discovery 11/9/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 12/14/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation

b. Referral to Court-Annexed Arbitration

c. Evaluate case for Settlement/ADR on

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 3/17/08

Defendants 3/31/08

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 4/14/085

d. Settlement Conference  on or before6

e. Final Pretrial Conference 2:30 pm 4/29/08

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 5 8:30 am 5/12/08

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 15 day of September, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Lifetime Prod vs Wok and Pan 1 06 cv 80 DB alp.wpd
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CHERI K. GOCHBERG, #8186  

KENT W. HANSEN, #6560 

280 South 400 West, #250 

Salt Lake City, UT  84101  

Telephone: (801) 212-3985 

Facsimile: (801) 212-3978 

 

Attorneys for Union Pacific Railroad Company 

 
 

IN THE UNITED STATES DISTRICT COURT 

 

DISTRICT OF UTAH, CENTRAL DIVISION 
 
UNION PACIFIC RAILROAD COMPANY, 

a Delaware corporation, 

 

Plaintiff, 

 

 vs. 

 

SCHAEFFER INDUSTRIES, 

 

Defendant. 

 

 
 

AMENDED SCHEDULING ORDER 

 

 

 

Case No. 2:03CV-0263 DAK 

 

 

 

 

Based upon the Court’s Order dated August 21, 2006, and the Stipulation to Amend 

Scheduling Order of the parties, IT IS HEREBY ORDERED that the discovery and dispositive 

motion deadlines are as follows: 

I. PLEADINGS/MOTIONS:       

 b. Cutoff for Dispositive Motions    January 31, 2007 

II.. DISCLOSURES: 

 e. Rule 26(a)(2)(B) final Reports from Retained  

  Experts       February 28, 2007 

 

  Rebuttal Reports      April 15, 2007 



 f. Rule 26(a)(3) Pretrial Disclosures 

   Plaintiff      June 30, 2007 

   Defendant      July 15, 2007 

III. DISCOVERY CUTOFF 

 a. Fact witnesses       January 31, 2007 

 b. Expert Witnesses      April 30, 2007 

MADE AND ENTERED this 15
th

  day of September 2006. 

 

      BY THE COURT:  

 

 

 

      ____________________________________ 

      Dale A. Kimball 

      U.S. District Court Judge 

 

AMENDED SCHEDULING ORDER   -2- 
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Brent O. Hatch (5715) 

Mark F. James (5295) 

HATCH, JAMES & DODGE 

10 West Broadway, Suite 400 

Salt Lake City, Utah 84101 

Telephone: (801) 363-6363 

Facsimile: (801) 363-6666 

 

Robert Silver (admitted pro hac vice) 

Edward Normand (admitted pro hac vice) 

BOIES, SHCILLER & FLEXNER LLP 

333 Main Street 

Armoonk, New York 10504 

Telephone: (914) 749-8200 

Facsimile: (914) 749-8300 

Stuart H. Singer (admitted pro hac vice) 

BOIES, SHCILLER & FLEXNER LLP 

401 East Las Olas Boulevard—Suite 1200 

Ft. Lauderdale, Florida 33301 

Telephone: (954) 356-0011 

Facsimile: (954) 356-0022 

Stephen N. Zack (admitted pro hac vice) 

BOIES, SHCILLER & FLEXNER LLP 

Bank of America Tower—Suite 2800 

100 Southeast Second Street 

Miami, Florida 33131 

Telephone: (305) 539-8400 

Facsimile: (305) 539-1307 

Attorneys for The SCO Group, Inc. 

 

 

IN THE UNITED STATES DISTRICT COURT 

 

FOR THE DISTRICT OF UTAH 

 

 

 

 

 

THE SCO GROUP, INC. 

 

Plaintiff/Counterclaim-Defendant, 

 

v. 

 

INTERNATIONAL BUSINESS 

MACHINES CORPORATION, 

 

Defendant/Counterclaim-Plaintiff. 

 

 

 

 

ORDER GRANTING MOTION TO 

WITHDRAW SCOTT GANT AS 

COUNSEL 

 

Case No. 2:03CV0294 DAK 

 

Honorable Dale A. Kimball 

 

Magistrate Judge Brooke C. Wells 

 



 Based on the Motion to Withdraw Scott Gant as Counsel filed by Plaintiff The 

SCO Group, Inc. the Court hereby orders as follows: 

 Scott Gant is hereby terminated as counsel for The SCO Group in the above-

entitled action. 

 

DATED this 15
th

 day of September, 2006. 

 

 

BY THE COURT: 

 

 

________________________ 

Honorable Dale A. Kimball 

U.S. District Court Judge 



 Docket No. 113.1

 Docket No. 117.2

1

IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

DEER CREST ASSOCIATES I, L.C., a Utah

Limited Liability Company,

Plaintiff, MEMORANDUM DECISION AND

ORDER GRANTING IN PART AND

DENYING IN PART PLAINTIFF’S

MOTION IN LIMINE

vs.

DEER CREST RESORT GROUP, L.L.C., a

Delaware Limited Liability Company, et al.,

Case No. 2:04-CV-220 TS

Defendants.

This matter is before the Court on Plaintiff’s Motion in Limine,  filed September 11, 2006.1

Defendants filed their response on September 14, 2006.   The Court finds that a hearing is not2

necessary for the resolution of this matter.  Having considered the pleadings, the file and the history

and prior rulings in this case, the Court will grant, in part, and deny, in part, Plaintiff’s Motion, as

set forth more fully below.



2

Pursuant to Fed. R. Evid. 103, 104(a), 402, and 403, Plaintiff seeks the exclusion at trial of

evidence, including witnesses and/or exhibits regarding the following: 1) whether Defendants are

entitled to an offset from recoverable damages for any amounts expended by Defendants on the Deer

Crest Project; and 2) whether Defendants retain any interest in the Deer Crest Project, or the

property, materials, or land use entitlements for the Deer Crest Project.

Based on the Court’s prior rulings in this case, Defendants concede that evidence may not

be offered relating to the second category.  Therefore, the Court will exclude evidence, including

witnesses and/or exhibits, regarding whether Defendants retain any interest in the Deer Crest Project,

or the property, materials or land use entitlements for the Deer Crest Project, as those issues are

precluded as a matter of law.  

As noted in its previous ruling, the Court will allow Defendants the opportunity to assert their

claim of a breach of the covenant of good faith and fair dealing.  To the extent such a claim includes

evidence as to whether Defendants are entitled to an offset from recoverable damages for any

amounts expended by Defendants on the Deer Crest Project, Defendants will be allowed to make

their case.  Whether Defendants will be awarded any offset is another matter.

Based upon the above, it is hereby

ORDERED that Plaintiff’s Motion in Limine (Docket No. 113) is granted, in part, and

denied, in part.  No evidence will be allowed at trial regarding whether Defendants retain any interest

in the Deer Crest Project, or the property, materials or land use entitlements for the Deer Crest

Project.  However, the Court will allow evidence regarding whether Defendants are entitled to an

offset from recoverable damages for any amounts expended by Defendants on the Deer Crest Project,



3

to the extent such evidence may support its cross-claim for breach of the covenant of good faith and

fair dealing.

DATED this 15th day of September,  2006.

BY THE COURT:

___________________________________

TED STEWART

United States District Judge































































































































































IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

OSCAR DE LA MORA, a Mexican citizen,
JOSÉ VILLARREAL, a Mexican citizen, and
SISTEMAS Y TÉCNICAS DE
INFORMACIÓN, S.A. de C.V., a Mexican
corporation, NATURAL HEALTH TRENDS
CORP., a Florida corporation, LEXXUS
INTERNATIONAL INC., a Texas
corporation, LEXXUS INTERNATIONAL
(Mexico), S.A., and DISTRIBUIDORA
NHTC de MEXICO, S. de R.L. de C.V., 

Plaintiff(s), ORDER GRANTING MOTION TO
WITHDRAW AS COUNSEL

vs.

NATURE’S SUNSHINE PRODUCTS, INC.,
a Utah corporation, and NATURE’S
SUNSHINE PRODUCTS DE MEXICO, S.A.
de C.V., 

Case No. 2:05cv00437

Defendant(s).

Pursuant to DUCivR 83-1.4, the court grants the Ex Parte Motion for Withdrawal of

Counsel.  David B. Watkiss, Anthony C. Kaye, and Boyd L. Rogers, of Ballard Spahr Andrews

& Ingersoll, LLP, may withdraw as counsel for the defendants in this action.



The court, therefore, GRANTS the motion [#25].

DATED this 14th day of September, 2006.

BY THE COURT:

_______________________

Paul G. Cassell

United States District Judge































IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

Central Division for the District of Utah

Orbit Medical and Robert Gallup, SCHEDULING ORDER

                               Plaintiff,       Case No. 2:05CV1028TC 

      vs.  District Judge Tena Campbell

Dennis Kline, et al,  Magistrate Judge Brooke C. Wells

                                Defendant.   

Pursuant to Fed. R. Civ. P. 16(b), the Magistrate Judge  received the Attorneys’1

Planning Report filed by counsel.  The following matters are scheduled.  The  times and

deadlines set forth herein may not be modified without the approval of the Court and on a

showing of good cause.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claim(s) and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? Yes

b. Has Attorney Planning Meeting Form been submitted? Yes

c. Was 26(a)(1) initial disclosure completed? 9/13/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 25

b. Maximum Number of Depositions by Defendant(s) 25

c. Maximum Number of Hours for Each Deposition
(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any Party

f. Maximum requests for production by any Party to any Party



 DATE

3. AMENDMENT OF PLEADINGS/ADDING PARTIES2

a. Last Day to File Motion to Amend Pleadings 2/1/07

b. Last Day to File  Motion to Add Parties 2/1/07

4. RULE 26(a)(2) REPORTS FROM EXPERTS3

a. Plaintiff 3/1/07

b. Defendant 3/1/07

c. Counter Reports

5. OTHER DEADLINES

a.         Discovery to be completed by:

            Fact discovery 1/31/07

            Expert discovery 4/16/07

b. (optional) Final date for supplementation of disclosures and

discovery under Rule 26 (e)

c.          Deadline for filing dispositive or potentially dispositive  

             motions 4/2/07

6. SETTLEMENT/ ALTERNATIVE DISPUTE RESOLUTION

a. Referral to Court-Annexed Mediation

b. Referral to Court-Annexed Arbitration

c. Evaluate case for Settlement/ADR on

d. Settlement probability:

7. TRIAL AND PREPARATION FOR TRIAL:                            

a. Rule 26(a)(3) Pretrial Disclosures  4

Plaintiffs 7/17/07

Defendants 7/31/07

b. Objections to Rule 26(a)(3) Disclosures     

(if different than 14 days provided in Rule)



1. The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-

2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

2. Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).

3. A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.

4. Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.

5. The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, 

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps

and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

DATE

c. Special Attorney Conference  on or before 8/14/075

d. Settlement Conference  on or before6

e. Final Pretrial Conference 3:00 pm 8/27/07

f.      Trial Length Time Date

i.  Bench Trial

ii.  Jury Trial 10 8:30 am 9/17/07

8. OTHER MATTERS:

Counsel should contact chambers staff of the District Judge regarding

Daubert and Markman motions to determine the desired process for

filing and hearing of such motions.  All such motions, including Motions

in Limine should be filed well in advance of the Final Pre Trial.  Unless

otherwise directed by the court, any challenge to the qualifications of an

expert or the reliability of expert testimony under Daubert must be raised

by written motion before the final pre-trial conference.

Dated this 15 day of September, 2006.

BY THE COURT:

______________________________

Brooke C. Wells

          U.S. Magistrate Judge



equipment or courtroom arrangement requirements will be included in the pre-trial order.

6. Counsel must ensure that a person or representative with full settlement authority or otherwise authorized to

make decisions regarding settlement is available in person or by telephone during the Settlement Conference. 
S:\IPT\2006\Orbit Medical v Dennis Kline et al 2 05 CV 1028 TC alp.wpd
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

                                  Plaintiff,

vs.

JUVENTINO CORONA-PEREZ,

                                  Defendant.

:

:

:

:

:

:

Case #: 2:06CR00051 DAK

JUDGMENT OF FORFEITURE

JUDGE Dale A. Kimball

______________________________________________________________________________

IT IS HEREBY ORDERED that:

1. As a result of a plea of guilty to Counts 1, 2 and 7 of the Indictment for which the

government sought forfeiture pursuant to 18 U.S.C. § 981(a)(1)(C), the defendant Juventino

Corona-Perez shall forfeit to the United States all property, real or personal, that is derived from,

used, or intended to be used in violations of 18 U.S.C. § 1546(a), 18 U.S.C. § 2, 18 U.S.C. §§§

1028 (a), (f), and 1028A, and 8 U.S.C. § 1326, including but not limited to:

• 1998 Ford Mustang, VIN 1FAFP4044WF129161

• Toshiba Laptop T4700CS, s/n 06432962

• NHP ScanJet 367, s/n CN39AS2R9N

• Lexsmart 265 Color ink jet Printer

• GBC Heat Seal H200, s/n RB06848X
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2. The Court has determined that based on a guilty plea of Fraud and Misuse of a

Visa, and Aiding and Abetting, that the above-named property is subject to forfeiture as

facilitating property of the above-named offenses, that the defendant had an interest in the

property, and that the government has established the requisite nexus between such property and

such offense.

IT IS FURTHER ORDERED:

3. Pursuant to Fed. R. Crim. P. 32.2(b)(3), the Preliminary Order of Forfeiture is

made final as to the defendant and the Judgment of Forfeiture shall be made part of the sentence

and included in the judgment.

4. Any petition filed by a third party asserting an interest in the subject property

shall be signed by the petitioner under penalty of perjury and shall set forth the nature and extent

of the petitioner’s acquisition of the right, title, or interest in the subject property, any additional

facts supporting the petitioners claim and relief sought.

5. After the disposition of any motion filed under Fed. R. Crim. P. 32.2(c)(1)(A) and

before a hearing on the petition, discovery may be conducted in accordance with the Federal

Rules of Criminal Procedure upon a showing that such discovery is necessary or desirable to

resolve factual issues.

6. The United States shall have clear title to the subject property following the

Court’s disposition of all third party interests, or, if none, following the expiration of the period

provided in 21 U.S.C. § 853 which is incorporated by 18 U.S.C. § 982(b) for the filing of third

party petitions.
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7. The Court shall retain jurisdiction to enforce this Order, and to amend it as

necessary, pursuant to Fed. R. Crim. P. 32.2(e).

Dated this 15   day of September, 2006.th

BY THE COURT:

________________________

DALE A. KIMBALL, Judge

United States District Court
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IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA

Plaintiff,

v.

JUVENTINO CORONA-PEREZ,

Defendant.

    CASE: 2:06CR00051 DAK

          

FINAL ORDER OF FORFEITURE

    JUDGE: Dale A. Kimball

WHEREAS, on June 20, 2006, this Court entered a Preliminary Order of Forfeiture,

ordering the defendant to forfeit:

• 1998 Ford Mustang, VIN 1FAFP4044WF129161

• Toshiba Laptop T4700CS, s/n 06432962

• NHP ScanJet 367, s/n CN39AS2R9N

• Lexsmart 265 Color ink jet Printer

• GBC Heat Seal H200, s/n RB06848X

WHEREAS, the United States caused to be published in The Salt Lake Tribune, a

newspaper of general circulation, notice of this forfeiture and of the intent of the United States to

dispose of the property in accordance with the law and as specified in the Preliminary Order, and

further notifying all third parties of their right to petition the Court within thirty (30) days for a

hearing to adjudicate the validity of their alleged legal interest in the property; and

WHEREAS, notice was served upon Juventino Corona-Perez; and

WHEREAS, no timely petition has been filed; and

WHEREAS, the Court finds that defendant(s) had an interest in the property that is subject

to forfeiture pursuant to 18 U.S.C. § 981(a)(1)(C);

NOW  THEREFORE, IT IS HEREBY ORDERED, ADJUDGED AND DECREED that
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• 1998 Ford Mustang, VIN 1FAFP4044WF129161

• Toshiba Laptop T4700CS, s/n 06432962

• NHP ScanJet 367, s/n CN39AS2R9N

• Lexsmart 265 Color ink jet Printer

• GBC Heat Seal H200, s/n RB06848X

are hereby forfeited to the United States of America pursuant to 18 U.S.C. § 981(a)(1)(C).

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that all right, title and

interest to the property described above is hereby condemned, forfeited and vested in the United

States of America, and shall be disposed of according to law; and

IT IS FURTHER ORDERED that the United States District Court shall retain jurisdiction

in the case for the purpose of enforcing this Order

SO ORDERED; Dated this 15  day of September, 2006.th

BY THE COURT:

_______________________
DALE A. KIMBALL, Judge 
United States District Court



IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH, CENTRAL DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

-vs-

LINDA CARSON,

Defendant.

ORDER CONTINUING SENTENCING

Case No.  2:06CR00065DAK               

         

Based on the motion filed by the defendant and good cause appearing;

IT IS HEREBY ORDERED that Sentencing set for September 26, 2006, is hereby

continued until December 4, 2006 at the hour of 2:30 p.m .

DATED this 15th day of September, 2006.

BY THE COURT:

 ____________________________________   

 DALE A. KIMBALL

 United States District Court Judge















































IN THE UNITED STATES DISTRICT COURT

DISTRICT OF UTAH CENTRAL DIVISION

USA

Plaintiff,      Order Directing Briefing in Advance of

Motion Hearing

    and

      vs. NOTICE OF HEARING

Rodney Liti     Case No. 2:06-cr-00487-PGC

Defendant.   

Counsel for the United States is directed to file, ten days in advance of the motion to

suppress hearing set for 10/02/2006 at 10:30 a.m, a statement of facts that it anticipates will

emerge at the hearing, and cases supporting admission of the challenged evidence. This filing

shall contain, at least, a chronology of events sufficient to permit defense counsel and the Court

to prepare in advance for the factual and legal issues that are likely to emerge at the hearing.

Any videotape or audiotape which the government anticipates will be admitted at the hearing

shall also be submitted in advance, with notice to opposing counsel and to the court as to the

salient portions of the tape.  Counsel for both sides shall meet and confer before the hearing in

an effort to narrow the disputed issues and avoid the summoning of unnecessary witnesses.

Counsel for the defendant may file a response to the filing of the United States two days

in advance of the hearing. If the defendant’s pleading is filed less than five days before the

hearing, the defendant shall hand deliver or fax the pleading to the government and to the court.

Counsel are advised that the Court may, in its discretion, after hearing argument from

counsel, rule from the bench concerning the challenged evidence, if the Court is sufficiently

well advised of the facts and the law.  Counsel on either side may request an opportunity to

submit post-hearing, supplemental briefing on an expedited schedule on unanticipated issues

that arose during the hearing.



By directing this briefing schedule, the Court hopes to facilitate rapid decision on

suppression issues. The Court invites feedback from counsel on the desirability of these

procedures. 

SO ORDERED.

DATED this 14th day of September

 

  _______________________________________

  Paul G. Cassell

  United States District Judge
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IN THE UNITED STATES COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION

SHAUN L. CHRISTENSEN,

Plaintiff, MEMORANDUM DECISION AND
ORDER DENYING PLAINTIFF’S
MOTION TO STRIKE ERRATA &
PORTION OF REPLY MEMO AND
GRANTING DEFENDANTS’
MOTION TO DISMISS

vs.

PARK CITY MUNICIPAL CORP., a
governmental entity; SHAUNA STOKE,
Park City Code Enforcement Officer;
RON KING, Park City Police Officer; an
WAYNE YOUNG, Park City Police
Officer,

Case No. 2:06-CV-202 TS

Defendants.

Qualified immunity shields government officials from civil damages suits for

violations of civil rights if their conduct does not violate clearly established constitutional

rights of which a reasonable official would have known.  Defendants assert qualified

immunity against Plaintiff’s claims that their enforcement of city ordinances prohibiting

selling their artwork outdoors on city property without a license violated his constitutional



Former Park City Ord. § 4-3-16.  This ordinance was not specifically cited in the1

Complaint.

2

rights.  Because the rights that Plaintiff relies upon were not clearly established at the time

of Plaintiff’s arrest, Defendants are entitled to qualified immunity.

Plaintiff alleges as follows: He is a visual artist.  On January 17, 2005, he was

displaying and selling his art work in a city park located in Park City, Utah.  He was arrested

by Defendants King and Young for conducting business without a business license and

conducting business not in an enclosed building in violation of Park City Ordinances § 4-2-

1 and § 4-3-2 (the Ordinances).  He was incarcerated and charged, but the charges were

later dropped.  The Ordinances contain an exception for civic groups such as the Girl

Scouts.   He claims that the Defendants’ conduct violated his rights under the Utah and1

United States constitutions by interfering with his First Amendment right to Freedom of

Expression, his rights under the Equal Protection Clause, and right to be free of

unreasonable seizure.  Pursuant to 42 U.S.C. § 1983, he seeks monetary and declaratory

relief under the United States Constitution and seeks declaratory relief under the Utah

Constitution. 

Defendants contend that the Ordinances are content neutral restrictions on the time

and manner of street vending.  Defendants move to dismiss for the failure to state a claim

on the following grounds: One, that qualified immunity applies because Plaintiff does not

allege a violation of a clearly established constitutional right.  Two, that Plaintiff cannot sue

the individual defendants in their official capacities.  Three, that he fails to state a claim

against the individual Defendants because he fails to allege facts sufficient to show a



Fed R.Civ P. 2

3

violation of his constitutional rights of freedom of expression, equal protection, and

unreasonable seizure.  Four, that he fails to state a claim against defendant Stokes

because he does not allege Stokes’ personal participation in the events.  Five, that he fails

to state a claim for municipal liability because he does not allege a municipal policy or

custom. 

Plaintiff contends that his Complaint states a claim for constitutional violations

because he claims that the Ordinances as applied denied a street artist access to public

sidewalk and park while allowing others access to the same locations to sell their wares.

He contends that qualified immunity does not apply because a First Amendment right of

street artists has been clearly established for some time.  He contends that his claims are

properly brought against the individual Defendants in their official as well as personal

capacities, that Defendant Stokes personally initiated the action and that the individual

Defendants acted under a municipal policy. 

Defendants raise their qualified immunity challenge under Rule 12(b)(6).  2

Asserting a qualified immunity defense via a Rule 12(b)(6) motion, . . .,
subjects the defendant to a more challenging standard of review than would
apply on summary judgment.  We accept all well-pleaded allegations of the
complaint as true and consider them in the light most favorable to the
nonmoving party.  Further, we will not dismiss a complaint unless it appears
beyond doubt that the plaintiff can prove no set of facts in support of his
claim which would entitle him to relief.

“Our threshold inquiry in the qualified immunity analysis is whether, taking
plaintiff’s allegations as true, [defendants] violated [his constitutional right.]
If we conclude that [plaintiff has] alleged constitutionally impermissible
conduct, [the officers] may nevertheless be shielded from liability for civil



Walker v. City of Orem, 451 F.3d 1139, 1145 (10th Cir. 2006) (quoting Jones v.3

Hunt, 410 F.3d 1221, 125 (10th Cir. 2005) (quoting Hope v. Pelzer, 536 U.S. 730, 739
(2002)). 

4

damages if [their] actions did not violate clearly established . . . constitutional
rights of which a reasonable person would have known.’  3

As a preliminary matter, this case involves an ordinance that was applicable in

January 2004.  Since then the Ordinances have been repealed and replaced.  Defendants

filed an Errata which attached the current Ordinance.  Plaintiff  moves to strike the Errata

and the portions of Defendants’ Reply brief that refer to the current Ordinances because

he seeks no relief regarding the current Ordinances.  

As the parties’ arguments regarding the Errata have now been made clear, this

present action involves only the Ordinances in place in January 2004.  The record clearly

reflecting the applicable Ordinances are those former Ordinances in effect in 2004, the

Court will deny the Motion to Strike Errata & Portions of the Reply Brief.

Turning to the threshold question, the Court finds that viewing all of the allegations

in the Complaint as true for the purposes of this motion, that the Plaintiff has not made an

initial showing of a violation of his First Amendment rights by alleging that he was arrested

for engaging in expressive activity protected by the First Amendment and the free

expression provision of the Utah Constitution because his allegations do not identify the

material at issue.  The Second Circuit has held that some types of visual art – paintings,

photographs, prints, and sculptures – are presumptively expressive and therefore are



Bery v. City of New York, 97 F.3d 689, 696 (2nd Cir. 1996).4

Mastrovincenzo v. City of New York, 435 F.3d 78, 94-96 (2nd Cir. 2006).5

435 F.3d at 94-96 6

Id. 7

214 F.Supp.2d 1255 (M.D. Fla. 2000). 8

Id. at 1258.9

5

protected under the First Amendment.    However, since Bery, the application of its holding4

has been dependent upon the specific nature of the material.

In considering whether Plaintiff has alleged facts showing a violation of a

constitutional right, this Court agrees with those courts holding that specific goods

described as art work are entitled to First Amendment protection if they are protected

expression under the First Amendment.   For example in Mastrovincenzo,  the Second5 6

Circuit construed its earlier Bery case as holding that some visual arts–paintings,

photographs, prints and sculptures-automatically trigger First Amendment review.  But it

adopted a dominant purpose test for determining whether other forms of goods designated

as art are entitled to First Amendment protection.   7

In Celli v. City of St. Augustine,  the trial court expressly declined to reach as far as8

the Bery case’s broad holding regarding visual arts as protected under the First

Amendment.   Instead, the Celli court  found that the specific visual art at issue in that case9

was protected under the First Amendment because it clearly incorporated written



Id. at 1258-59.10

341 F.Supp.2d 1129 (D. Nev. 2004).11

Id. at 1139.12

Id. at 1138 -39.
13

Id.
14

6

expression such as phrases and poems that were political parody or statement protected

under the First Amendment.10

In White v. City of Spark,  like Celli, a trial court declined to adopt the broad Bery11

holding that certain forms of visual art were inherently expressive and entitled to First

Amendment protection without individualized inquiry into expressiveness.  12

While plaintiff would have this court adopt the Bery holding and find that all
paintings, photographs, prints and sculptures are inherently expressive,
thereby eliminating the need for any individualized inquiry into the
expressiveness of a particular piece of art or a particular type of artwork, the
court declines this invitation. Applying such a blanket presumption of
protected status would not only be unnecessary to resolve the motion before
the court, but would also be out of step with Ninth Circuit precedent and the
First Amendment’s fundamental purpose-to protect expression.13

Upon such individualized inquiry, the White court found that the specific artwork at

issue therein was a political, religious, philosophical, or ideological message that merited

First Amendment protection.   14

This Court need not determine the exact parameters of the First Amendment

protection for sale of expressive art work because of the vagueness of Plaintiff’s

allegations.  Under those allegations, the Court could only find a constitutional violation if

it determined that the sale of any good designated by the seller as art work is entitled to



Lawrence v. Reed, 406 F.3d 1224, 1230 (10th Cir. 2005).15

Saucier v. Katz, 533 U.S. 194, 201 (2001).16

Fed.R.Civ.P. 15(a).17

7

First Amendment protection.  Such an interpretation would exceed that adopted by any

other court because Bary limited the presumptively expressive status of artwork to four

specific categories of art, and Plaintiff’s allegations are too vague to even place his artwork

within one of those four categories.  In considering this Motion to Dismiss, the Court

considers only the allegations of the Complaint, which merely allege that the goods he was

selling are “art” and “art work.”  By itself, this is insufficient to show that their sale is

protected activity under the First Amendment.   Accordingly, the Court need not address

Defendants’ argument that the former Ordinances are valid time, place, and manner

restrictions on protected speech.  

Taking all of Plaintiff’s allegations as true, the Complaint must be dismissed if

Plaintiff does not allege a constitutional violation.   Where the Court finds that Plaintiff has15

not met the first part of the qualified immunity analysis, “there is no necessity for further

inquiries concerning qualified immunity.”16

Plaintiff seeks leave to amend the Complaint if the Court finds merit in the Motion

to Dismiss.  He does not specify the proposed amendments.  Defendants oppose granting

leave to amend on the grounds that it would be futile.  

Leave to amend a party's complaint “shall be freely given when justice so

requires.”   Tenth Circuit case law “establishes a limitation to this principle: the district17



Brereton v. Bountiful City Corp., 434 F.3d 1213, 1219 (10th Cir. 2006).18

Walker, 451 F.3d at 1151 (quoting Medina v. City & County of Denver, 960 F.2d19

1493, 1498 (10th Cir. 1992)).

Pl.’s Opp. at 6. 20

8

court may dismiss without granting leave to amend when it would be futile to allow the

plaintiff an opportunity to amend his complaint.”    18

The Court finds that leave to amend would be futile for the Defendants sued in their

individual capacities because the Court finds that the case law relied upon by Plaintiff was

not “clearly established” in January 2004.  As noted above, the Court ordinarily need not

address the second part of qualified immunity analysis where it has not found the

Complaint alleges a constitutional violation.  But in this case it is necessary in order to

address the issue of futility of the proposed amendment.  

Whether a legal rule was clearly established at the time official action was
taken depends substantially upon the level of generality at which the relevant
legal rule is to be defined.” . . . [The Supreme Court] has adopted a more
particularized approach to whether a right has been “clearly established,”
requiring that the contours of the right must be sufficiently clear that a
reasonable official would understand that what he is doing violates that right.
This is not to say that an official action is protected . . . unless the very action
in question has previously been held unlawful, but it is to say that in the light
of pre-existing law the unlawfulness must be apparent.  Ordinarily, in order
for the law to be clearly established, there must be a Supreme Court or
Tenth Circuit decision on point, or the clearly established weight of authority
from other courts must have found the law to be as the plaintiff maintains.19

Plaintiff does not argue that there is Supreme Court case law on point and

concedes, as he must, that there is no Tenth Circuit law directly on point.   Instead,20



Bery, supra; Perry v. Los Angeles Police Dept., 121 F.3d 1365 (9th Cir. 1997);21

White, supra; Celli, supra.

Bery, 97 F.3d at 698.22

121 F.3d at 1366-67.23

Id.24

Id. at 1368.25

9

Plaintiff relies upon four cases  from other jurisdictions to show the law was clearly21

established.  In Bery, the Second Circuit held that visual artists selling four types of

presumptively expressive types of art work had “full First Amendment protection” for sale

of their work in public places.  22

In Perry v. Los Angeles Police Dept.,  the Ninth Circuit held that sales of music,23

buttons and bumper stickers bearing political, religious, and ideological messages were

fully protected speech under the First Amendment.  Perry also involved a musician and

performance artist whose music the Ninth Circuit held implied religious content.   The24

Ninth Circuit held that because these activities were protected speech, the local ordinance

banning them but allowing an exception for similar sales by nonprofit organizations

implicated the Equal Protection Clause.   The difference in the type of activities at issue25

in Perry renders it of scant precedential value for the proposition Plaintiff advances as

clearly established in the present case, namely that visual artists selling their visual art are

protected by the First Amendment.  No doubt it for this reason that the Ninth Circuit did not

cite or rely on Bery in its Perry case, although it was decided nearly one year after Bery.



214 F.Supp.2d at 1258.26

Id. at 1258-59.27

341 F.Supp.2d 1129.28

435 F.3d 78, 94-96 (2nd Cir. 2006).  The district court opinion in29

Mastrovincenzo was also issued after January 2004.  See Mastrovincenzo v. City of
New York, 313 F.Supp.2d 280 (S.D. N.Y. April 7, 2004). 

451 F.3d at 1151.30

10

As noted above, in Celli, the trial court expressly declined to reach as far as the Bery

case’s holding that the four categories of visual art are protected under the First

Amendment.   Instead, the Celli court examined the specific visual art at issue and26

afforded it First Amendment protection because it clearly incorporated written expression

such as phrases and poems that were political parody or statements protected under the

First Amendment.27

The Court’s clearly established analysis need not address the White case because

it was issued on August 5, 2004,   after the alleged events in this case. Therefore it could28

not have formed part of the clearly established law in January 2004. Similarly,

Mastrovincenzo v. City of New York  in which the Second Circuit applied and clarified its29

holding in Bery was decided after January 2004. 

In Walker, the Tenth Circuit made it clear that the clearly established law analysis

is to be determined by reference to case law “prior to the events in question.”   In January30

2004, this then was the state of case law: There were no Tenth Circuit or Supreme Court

cases on point.  There was one Second Circuit case holding that visual art consisting of

“paintings, photographs, prints and sculptures . . . always communicate some idea or



Bery, 97 F.3d at 696.31

Celli, supra.32

Pl.’s Opp. at 9, citing Perry, supra. 33

11

concept to those who view it, and as such are entitled to full First Amendment protection.”31

There was one district court case that declined to adopt the Second Circuit’s broad holding

but did afford First Amendment protection to particular artwork because it incorporated

written expressions that were themselves entitled to First Amendment protection.32

Reliance on those two cases does not meet Plaintiff’s burden of showing that there was

a clearly established weight of authority from other courts regarding First Amendment

protection for visual artists to sell art work in public places.  This is true whether the type

of art work is unspecified as under the present Complaint or if the art work was one of the

types of art work held to be presumptively expressive under the Bery analysis.  For even

those presumptively expressive types of art work, two relevant cases, Bery and Celli, do

not meet the Plaintiff’s burden of showing clearly established law by the weight of authority

from other cases. 

Plaintiff’s claims under the Equal Protection Clause and his claim under the Fourth

Amendment right to be free of unreasonable seizures are premised on an allegation that

Plaintiff was engaged in protected speech.  For example, Plaintiff relies upon Perry for the

proposition that treating street artists differently under the Ordinances than civic groups

allowed to sell goods violates his rights under the Equal Protection Clause.   But Perry’s33



Perry, 121 F.3d at 1368 (“When a government allows some forms of protected34

speech but prohibits other forms of protected speech, the Equal Protection Clause is
implicated . . . “) (emphasis added).

Walker, 451 F.3d at 1151 (quoting Brosseau v. Haugen, 543 U.S. 194, 19935

(2004)). 

Id.36

Brereton v. Bountiful City Corp., 434 F.3d 1213, 1219 (10th Cir. 2006) (citing37

Grossman v. Novell, Inc., 120 F.3d 1112, 1126 (10th Cir. 1997)).

12

holding was premised on its finding that the prohibited activity was protected under the

First Amendment –law that was not clearly established regarding Plaintiff’s activities.  34

Similarly, although Plaintiff claims that his seizure by arrest resulted from his

expressive conduct, he failed to show clearly established law from which a reasonable

official would have understood that Plaintiff was engaged in protected expressive conduct

or that the ordinance that the official was enforcing was constitutionally infirm.

Having failed to show that there was clearly established law that selling art work was

protected speech, the contours of the rights asserted by Plaintiff were not “sufficiently clear

that a reasonable official would understand that what he was doing violated that right.”35

 Plaintiff “had the burden, in response to defendants' motion to dismiss, of articulating such

clearly-established law.”   Having failed to articulate clearly established law, it would be36

futile to allow Plaintiff to amend his claim as to any of the individual defendants.  

“A dismissal with prejudice is appropriate where a complaint fails to state a claim

under Rule 12(b)(6) and granting leave to amend would be futile.”    Accordingly, the Court37

will grant the Motion to Dismiss against the individual defendants in their individual

capacities with prejudice.



Kentucky v. Graham, 473 U.S. 159, 166 (1985). 38

Walker, 451 F.3d at 1152.39

Id. (quoting Myers v. Okla. County Bd. of County Com'rs, 151 F.3d 1313, 131840

(10th Cir. 1998)).

Id. (quoting City of Los Angeles v. Heller, 475 U.S. 796, 799 (1986)).41

Monell v. Dept. of Soc. Services., 436 U.S. 658, 964 (1978).42

13

Plaintiff contends that even if the individual Defendants are entitled to qualified

immunity, municipalities and individuals sued in their official capacities cannot avail

themselves of the qualified immunity defense.  As to the individual defendants in their

official capacity, such claims of constitutional violations against the individuals in their

official capacity is equivalent to a suit against Park City (the City) itself and is to be treated

as a suit against the City.  38

The Court agrees with Plaintiff that a municipal defendant is not entitled to qualified

immunity.   “A plaintiff suing a [city] under section 1983 for the actions of one of its officers39

must demonstrate two elements: (1) a municipal employee committed a constitutional

violation, and (2) a municipal policy or custom was the moving force behind the

constitutional deprivation.”   A “municipality may not be held liable where there was no40

underlying constitutional violation by any of its officers.”   A government policy may be41

manifested by the acts of its lawmakers.42

In the present case the Ordinances are the acts of the City’s lawmakers and the

Court cannot say on the present record that it would be futile to grant Plaintiff leave to



Pl.’s Opp. at 7 and n.8. 43

14

amend his Complaint against the City.  Any claims against the individuals in their official

capacities will be considered as part of the claim against the City. 

As to Plaintiff’s claims under the Utah Constitution, Plaintiff has clarified that he

seeks only unspecified “equitable relief” on those claims.   Commonly, equitable relief in43

the form of an injunction is sought where there is a claim of a constitutional violation.  It is

not clear if such prospective injunctive relief is the “equitable relief” Plaintiff seeks under

the Utah Constitution.

Plaintiff cites no law and makes no argument regarding his claims for violations of

his rights to expression, equal protection, and freedom from unreasonable seizures under

the Utah Constitution.  The Court finds that his Complaint fails to state a basis for these

claims under the Utah Constitution.  But on the record at this early stage of the action, the

Court cannot find that it would be futile to grant him leave to amend his Complaint

regarding claims under the Utah Constitution. 

Based upon the foregoing, it is therefore 

ORDERED that Plaintiff’s Motion for Strike Errata and Portions of Reply Memo

(Docket No. 22) is DENIED.   It is further

ORDERED that Defendants’ Motion to Dismiss (Docket No. 11) is GRANTED with

prejudice as to Defendants Shauna Stoke, in her individual capacity, Ron King, in his

individual capacity, and Wayne Young in his individual capacity.  It is further 



15

ORDERED that Defendants’ Motion to Dismiss (Docket No. 11) is GRANTED

without prejudice as to Defendant Park City Municipal Corporation and Defendants Stoke,

in her official capacity as Park City Code Enforcement Officer, King, in his official capacity

as a Park City Police Officer, and Young, in his official capacity as a Park City Police

Officer.  It is further

ORDERED that Plaintiff’s request for leave to amend his Complaint is DENIED as

to the individual Defendants in their individual capacities but is OTHERWISE GRANTED.

It is further

ORDERED that Plaintiff has twenty days from the entry of the Order to file such any

such amended complaint. 

DATED  September 15, 2006.

BY THE COURT:

___________________________________
TED STEWART
United States District Judge
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______________________________________________________________________________

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

______________________________________________________________________________

CINDY LEWIS,

                                           Plaintiff,

vs.

CDI MEDIA, INC.,

                                           Defendant.

)

)

)

)

)

)

)

)

)

Civil Action No. 2:06-cv-208 TS

SCHEDULING ORDER AND

ORDER VACATING HEARING

Magistrate Judge David Nuffer

Magistrate Judge Brooke C. Wells

(for purposes of scheduling order only)

______________________________________________________________________________

Pursuant to Fed. R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planningi

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for October 11, 2006, at 2:30 PM is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claims and any affirmative defenses:

Claim: Age Discrimination in Employment

Affirmative Defenses: failure to state a claim; failure to

mitigate damages (if any); even had Defendant
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considered plaintiff’s age, it would have taken the same

job action in any event; estoppel and/or waiver;

Defendant’s actions were based on reasonable factors

other than age; Defendant did not willfully

discrimination against Plaintiff; Plaintiff has failed to

state a valid claim for punitive damages or front pay; and

Plaintiff’s claims are subject to mandatory arbitration

a. Was Rule 26(f)(1) Conference held? Yes 8/14/06

b. Has Attorney Planning Meeting Form been submitted? Yes 8/15/06

c. Was 26(a)(1) initial disclosure completed? To be done 8/28/06

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff(s) 10

b. Maximum Number of Depositions by Defendant(s) 10

c. Maximum Number of Hours for Each Deposition

(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25

e. Maximum requests for admissions by any Party to any

Party

25

f. Maximum requests for production by any Party to any

Party

25

3. AMENDMENT OF PLEADINGS/ADDING PARTIES DATE

a. Last Day to File Motion to Amend Pleadings Plaintiff

Defendant

12/15/06

12/31/06

b. Last Day to File  Motion to Add Parties Plaintiff

Defendant

12/15/06

12/31/06
ii

4. RULE 26(a)(2) REPORTS FROM EXPERTS DATE

a. Plaintiff 3/1/07

b. Defendant 3/1/07

c. Counter reports 3/15/07
iii

5. OTHER DEADLINES DATE

a. Discovery to be completed by:

Fact discovery 2/15/07

Expert discovery 4/30/07

b. (optional) Final date for supplementation of disclosures

and discovery under Rule 26 (e)

1/15/07

c. Deadline for filing dispositive or potentially dispositive

motions

6/15/07
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 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-2(a)(5).  Thei

name of the Magistrate Judge who completed this order should NOT appear on the caption of future pleadings,

unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a Magistrate

Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636 (b)(1)(B).  The name

of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should appear on the caption

as required under DUCivR10-1(a).

 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).ii

6. SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE

a. Referral to Court-Annexed Mediation: No

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 2/15/07

d. Settlement probability: Unknown

Specify # of days for Bench or Jury trial as appropriate.

Shaded areas will be completed by the court.

7. TRIAL AND PREPARATION FOR TRIAL TIME DATE

a. Rule 26(a)(3) Pretrial Disclosures

Plaintiff 9/10/07

Defendant 9/24/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

00/00/00

c. Special Attorney Conference on or before 10/8/07

d. Settlement Conference on or before 00/00/00

e. Final Pretrial Conference  2:30 PM 10/22/07

f. Trial Length

i. Bench Trial Not Appicable  ___:__ _.m. 00/00/00

ii. Jury Trial 5 days  8:30 AM    11/5/07
iv

8. OTHER MATTERS

Counsel should contact chambers staff of the District Judge regarding Daubert and

Markman motions to determine the desired process for filing and hearing of such

motions.  All such motions, including Motions in Limine should be filed well in

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge

to the qualifications of an expert or the reliability of expert testimony under Daubert

must be raised by written motion before the final pre-trial conference.

Dated this ___15___ date of ____September _______, 2006.vvi

BY THE COURT:

____________________________

Brooke C. Wells

U.S. Magistrate Judge
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 Error! Main Document Only.A party shall disclose the identity of each testifying expert and the subject ofiii

each such expert’s testimony at least 60 days before the deadline for expert reports from that party.  This disclosure

shall be made even if the testifying expert is an employee from whom a report is not required.  

 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.iv

 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions, juryv

instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid gaps and

disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any special

equipment or courtroom arrangement requirements will be included in the pre-trial order.

 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must ensure thatvi

a person or representative with full settlement authority or otherwise authorized to make decisions regarding

settlement is available in person or by telephone during the Settlement Conference.
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IN THE UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF UTAH

ANITA L. SAVAGE,

Plaintiff,

 vs.

EXPERIAN INFORMATION SOLUTIONS,

INC., an Ohio Corporation,

Defendant.

:

:

:

:

:

:

:

:

:

SCHEDULING ORDER AND 

ORDER VACATING HEARING

Case No. 2:06CV391 DAK

District Judge Dale A. Kimball

Magistrate Judge Brooke C. Wells

Pursuant to Fed.R. Civ P. 16(b), the Magistrate Judge  received the Attorneys’ Planning1

Report filed by counsel.  The following matters are scheduled.  The times and deadlines set forth

herein may not be modified without the approval of the Court and on a showing of good cause.

IT IS ORDERED that the Initial Pretrial Hearing set for October 11, 2006, at 1:30 p.m. is

VACATED.

**ALL TIMES 4:30 PM UNLESS INDICATED**

1. PRELIMINARY MATTERS DATE

Nature of claims and any affirmative defenses:

a. Was Rule 26(f)(1) Conference held? 9/7/06

b. Has Attorney Planning Meeting Form been submitted? 9/8/06

c. Was 26(a)(1) initial disclosure completed? 10/23/05

2. DISCOVERY LIMITATIONS NUMBER

a. Maximum Number of Depositions by Plaintiff 5

b. Maximum Number of Depositions by Defendant 5

c. Maximum Number of Hours for Each Deposition

(unless extended by agreement of parties)

7

d. Maximum Interrogatories by any Party to any Party 25
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e. Maximum requests for admissions by any Party to any

Party

30

f. Maximum requests for production by any Party to any

Party

30

3. AMENDMENT OF PLEADINGS/ADDING PARTIES DATE

a. Last Day to File Motion to Amend Pleadings 11/1/06

b. Last Day to File  Motion to Add Parties 11/1/06

2

4. RULE 26(a)(2) REPORTS FROM EXPERTS DATE

a. Plaintiff 11/1/06

b. Defendant 11/15/06

c. Counter reports 12/1/06

3

5. OTHER DEADLINES DATE

a. Discovery to be completed by:

Fact discovery 1/8/07

Expert discovery 1/15/07

b. (optional) Final date for supplementation of disclosures

and discovery under Rule 26 (e)

NA

c. Deadline for filing dispositive or potentially dispositive

motions

1/22/07

6. SETTLEMENT/ALTERNATIVE DISPUTE RESOLUTION DATE

a. Referral to Court-Annexed Mediation: Yes

b. Referral to Court-Annexed Arbitration No

c. Evaluate case for Settlement/ADR on 1/9/07

d. Settlement probability: Poor
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 The Magistrate Judge completed Initial Pretrial Scheduling under DUCivR 16-1(b) and DUCivR 72-
1

Specify # of days for Bench or Jury trial as appropriate.

Shaded areas will be completed by the court.

7. TRIAL AND PREPARATION FOR TRIAL TIME DATE

a. Rule 26(a)(3) Pretrial Disclosures

Plaintiff 4/23/07

Defendant 5/7/07

b. Objections to Rule 26(a)(3) Disclosures      

(if different than 14 days provided in Rule)

00/00/00

c. Special Attorney Conference on or before 5/21/07

d. Settlement Conference on or before 00/00/00

e. Final Pretrial Conference  _2_:30 p.m. 6/4/07

f. Trial
Length

i. Bench Trial  ___:__ _.m. 00/00/00

ii. Jury Trial
1 day

 8:30 am 6/18/07

4

8. OTHER MATTERS

Counsel should contact chambers staff of the District Judge regarding Daubert and

Markman motions to determine the desired process for filing and hearing of such

motions.  All such motions, including Motions in Limine should be filed well in

advance of the Final Pre Trial.  Unless otherwise directed by the court, any challenge

to the qualifications of an expert or the reliability of expert testimony under Daubert

must be raised by written motion before the final pre-trial conference.

Dated this ___15_____ date of __September_________________, 2006__.56

BY THE COURT:

____________________________

Brooke C. Wells

U.S. Magistrate Judge
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2(a)(5).  The name of the Magistrate Judge who completed this order should NOT appear on the caption of future

pleadings, unless the case is separately referred to that Magistrate Judge.  A separate order may refer this case to a

Magistrate Judge under DUCivR 72-2 (b) and 28 USC 636 (b)(1)(A) or DUCivR 72-2 (c) and 28 USC 636

(b)(1)(B).  The name of any Magistrate Judge to whom the matter is referred under DUCivR 72-2 (b) or (c) should

appear on the caption as required under DUCivR10-1(a).

 Counsel must still comply with the requirements of Fed. R. Civ. P. 15(a).
2

 A party shall disclose the identity of each testifying expert and the subject of each such expert’s testimony
3

at least 60 days before the deadline for expert reports from that party.  This disclosure shall be made even if the

testifying expert is an employee from whom a report is not required.  

 Any demonstrative exhibits or animations must be disclosed and exchanged with the 26(a)(3) disclosures.
4

 The Special Attorneys Conference does not involve the Court.  Counsel will agree on voir dire questions,
5

jury instructions, a pre-trial order and discuss the presentation of the case.  Witnesses will be scheduled to avoid

gaps and disruptions.  Exhibits will be marked in a way that does not result in duplication of documents.  Any

special equipment or courtroom arrangement requirements will be included in the pre-trial order.

 The Settlement Conference does not involve the Court unless a separate order is entered. Counsel must
6

ensure that a person or representative with full settlement authority or otherwise authorized to make decisions

regarding settlement is available in person or by telephone during the Settlement Conference.
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